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COMMENT. 403 

Rights; this tendency being noticeable in the Addyston Pipe 
Case and especially so in the Northern Securities Case. In view, 
then, of the present construction of the Sherman Act and the 
increasing proof that the common law, even in the absence of 
statutory enactment, is sufficient, if manfully invoked, to pro- 
tect the rights of individuals, may not those who favor local 
autonomy well ask that pause be given to additional repressive 
legislation in so far as it makes the Federal Government the 
depository of powers formerly residing in the states? 

THE RIGHTS AND POWERS OF TELEGRAPH COMPANIES UNDER THE 

ACT OF 1866. 

In the ease of W. U. Tel. Co. v. Penn. R. Co., 25 Sup. Ct. 133, 
recently decided by the United States Supreme Court, a 
definite, and probably final, interpretation has been put upon 
the act of Congress of 1866 relating to telegraph companies. 
Questions as to the rights and powers of telegraph companies 
have arisen a number of times under the following portion of 
the act: "That any telegraph company now organized under 
the laws of any State in this Union, shall have the right to 
construct, maintain and operate lines of telegraph through and 
over any portion of the public domain of the United States, 
over and along any of the military or post roads of the United 
States which have been or may hereafter be declared such by 
act of Congress, and over, under or across the navigable 
streams or waters of the United States ; provided, it does not 
interfere with ordinary travel on such military or post road. " 
14 Stat, at L. 221. By other acts, Congress declared all railroads 
post roads. Stat, at L. 5-271, 10-255, 17-283. Under these 
acts the telegraph company claimed the right to maintain its 
lines upon the right of way of the Pennsylvania Railroad Co. 
after the contract under which it came upon the company's 
property had expired. It maintained that the act gave a power 
equal to that of eminent domain, under the exercise of which it 
might remain upon the railroad's property as long as it did not 
interfere with ordinary travel. The railroad successfully con- 
tended that the act was merely declaratory of the interstate 
nature of the telegraph business, and intended only to prevent 
state interference. 

In Pensacola Tel. Co. v. W. U. Tel. Co., 96 U. S. 1, the Court 
decided adversely to the existence of the right of eminent 
domain under the act. This decision was reaffirmed in W. U. 
Tel. Co. v. Ann Arbor R. Co., 178 U. S. 239. In the Pensacola 
case the Court stated the fundamental idea and sole purpose of 
the statute to be the prohibiting of all state monopolies in com- 
mercial intercourse by telegraph, adding that the act gives no 
foreign corporation the right to enter upon private property 
without the consent of the owner; that whenever the consent of 
the owner is obtained, no state legislature shall prevent the 
occupation of post roads for telegraph purposes, by such cor- 
porations as are willing to avail themselves of its privileges. 
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Under the act there is no provision for condemnation pro- 
ceedings nor for compensations. As stated in the Pensacola 
case, supra, "If private property is required it must, so far as 
the present legislation is concerned, be obtained by private 
arrangement with its owner. No compulsory proceedings are 
authorized." Tel. Co. v. Cleveland L. R. Co., 94 Fed. 234. In 
Sweet v. Rechel, 159 U. S. 399, it is said that it is a condition 
precedent to the exercise of the power of eminent domain that 
the statute make provision for reasonable compensation to the 
owner. Cherokee Nation v. So. Kan. R. Co., 135 U. S. 641; 
Kohlv. U. S., 91 U. S. 367. 

Postal Tel. Co. v. Ore. S. L. Co., 104 Fed. 623, and P. Tel. 
Co. v. R. Co., 114 Fed. 787. appear to support the telegraph 
company's contention, but they were so influenced by state 
statutes that they have but little weight. And in P. Tel. Co. 
v. So. R. Co., 89 Fed. 190, it was said that while the Act of 
1866 gave the right to build on all post roads, yet the laws of 
North Carolina governed the method of exercising that right. 
However, in St. P. R. Co. v. Tel. Co.., 118 Fed. 497, the Court, 
where the telegraph company came upon the right of way with 
the consent of the owners, declined to compel it to remove, 
especially since it appeared that no express agreement for 
removal had been made when the lines were erected. It would 
also seem that Osborn Co. v. Mo. P. R.' Co., 147 U. S. 248, and 
Elroy v. Kan. City, 21 Fed. 257, support the proposition that 
where a court has general jurisdiction it may find a means of 
enforcing the right of eminent domain even though no pro- 
vision has been made for compensation. 

In the dissenting opinion of Justice Harlan, in W. U. TeL 
Co. v. Penn. R. Co., supra, much force is placed upon Kohl v. 
U. S., supra, but in that case the power to condemn was given. 
It is also maintained that the Pensacola and Ann Arbor cases 
are mere dicta and not binding upon the courts. It must be 
admitted that, though the power granted by the Act of 1866 
was discussed and passed upon, it was not directly in issue. 
Justice Brewer expressed the opinion that Justice Harlan's 
view was correct in theory but considered the Pensacola and 
Ann Arbor cases binding. 



